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MOUNTAIN STATES POWER COMPANY, a cor- 
poration, 
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Appellee’s Brief 


STATEMENT OF PLEADINGS 

The admitted facts of this case are summarized 
in the opinion of the District Court (R. p. 61 and in 
4] Fed. Supp. 389), and may be briefly stated as 
follows: 

The plaintiff and appellee is and has been for 
several years the owner of an electric light and 
power plant or system in the City of Forsyth, con- 
sisting, in part, of poles and wires in the streets and 
alleys of said city, and engaged in furnishing elec- 
tric light and power to said City and the people of 
said City at rates prescribed by the Public Service 
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Commission of Montana, which plant or system was 
constructed by the predecessor in interest and own- 
ership of the appellee. 

The appellant, The City of Forsyth, has entered 
into a contract with the appellant, Fairbanks, Morse 
& Co., for the consiruction of a municipal light, 
heat and power plani, tn accordance with the plans 
and specificalions made a part of said contract, 
for the consideration of $169,969.00, to be paid from 
the earnings of said plant. The plant to remain 
the property of the contractor, Fairbanks, Morse 
& Co., unl paid for. In the specifications, made a 
part of said contract, it is provided: 


“Completion 
The contractor will not be required to begin 
work until ten days after litigation for the oust- 
ing of the power company now serving the city 
from its streets has been finally determined in 
favor of the city. The work shall be completed 
within 180 days after commencement.” 


“Removal of Competition 

The City undertakes lo promptly institute 
such legal action or proceeding it may deem 
proper or advisable to have it declared by a 
judgment of a court of competent jurisdiction 
that the Public Service Corporation now serv- 
ing the City and its inhabitants has no right to 
use or occupy the streets, alleys or public 
grounds of the City with its poles, wires, or 
other instrumentalities, and that it be required 


3 
to remove all of ils equipment therefrom when 
the proposed plant of the City is ready for pro- 
duction and distribution of electricity so that 
the City shall be free of its competition.” 

In the complaint, paragraph VII (R. p. 13) it is 
alleged: 

“The City is without power or authority to 
make or enter into said proposed contract and 
if said contract is entered into and said plant 
or system is constructed, as provided in said 
contract, the said City will become a competitor 
of plaintiff and take from plaintiff many of its 
customers and patrons, to its great and irrepar- 
able damage and injury.” 

In paragraph X of the complaint (R. p. 14) it is 
alleged: 

“Plaintiff has a franchise, by virtue of sec- 
tion 6645 of the Revised Codes of Montana of 
1935, to occupy the streets, alleys and public 
grounds of said city with its poles and wires and 
the right to furnish electric light and power to 
said city and the inhabitants thereof, as it is now 
doing, and the action of said City in advertising 
for bids, holding said election and proposing 
to enter into said contract casts a cloud upon 
the title of this plaintiff to said franchise and 
right to furnish electric light and power, as 
aforesaid.” 

The allegations of paragraphs VII and X are de- 
nied by the answers. 
The praver of the complaint is as follows: 
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“1. That the plaintiff be granted a prelim- 
inary injunction enjoining the defendant City 
from removing the poles and wires of this plain- 
uff from the sireets and alleys of said City or 
from in any manner interfering wiih the plant 
or system of this plaintiff, or the operation of 
same, and that the said defendants be enjoined 
from entering into said proposed contract, or, 
if said contract has been entered into, that said 
Fairbanks, Morse & Co. be enjoined from con- 
siructing such plait or system in accordance 
with said plans or specifications, or otherwise, 
and, upon final hearing, said injunction be 
made permanent.” 


JURISDICTION 


It is first contended, in behalf of appellants, that 
the District Court was without jurisdiction for the 
reason that the amount in controversy does not ex- 
ceed the sum of $3000.00, exclusive of interest and 
costs. 

In Volume 1 of Foster Federal Practice, Sixth Edi- 
lion, page 950, it is said: 

“In a suit for an injunction, the value of the 
matter in dispute is that of the object of the bill, 
namely, the value, to the plaintiff, of the right 
for which he prays protection; or lhe value, to 
the defendanl, of the acts of which the plain- 
tiff prays prevention,” (Italics ours). 

What is the matter in controversy or dispute in 
this action? 


aes 


1. The appellee alleges that it has a franchise 
granted by the state authorizing the maintenance 
and operation of its electric plant or system in the 
City of Forsyth, and the furnishing of electric light 
and power to said City and the inhabitants thereof. 
This is denied by appellants. By the contract for 
the construchion of a municipal plant, the City is 
required to take whatever proceeding is necessary 
to compel the appellee to remove its poles and wires 
from the streets and alleys and cease operation of 
its plant. 

The City has entered into a contract with Fair- 
banks, Morse & Co., for the construction of a munici- 
pal plant to cost $169,969.00, and which plant is to 
be owned by the Cily when paid for by the earnings 
therefrom. It is alleged in the complaint that the 
City is wholly without authority to enter into such 
a contract and an injunction is sought to prevent 
the performance of this contract. 

In the brief for appellants, at page 50, it is said: 

“If the appellee is not ousted then the con- 
tract, by its own terms, is af an end. If it is 
determined that the appellee can be ousted, then 
the contract is in effect, and the appellant Fair- 
banks, Morse & Company is obliged to proceed.” 

It thus appears that the value of the matter in 
controversy is the value to the appellee of its alleged 
franchise and the value to the appellants of the con- 
tract for the construction of a municipal plant, at 
a cost of $169,969.00. 
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In the case of Northern Pacific Ry. Co. v. Pacific 
Coast Lbr. M. Assn., 165 Fed. 1, decided by the Cir- 
cuit Court of Appeals for this Circuit, which was 
an action for an injunction to prevent the Northern 
Pacific and other railway companies named as de- 
fendants from putting into effect certain rates in 
excess of the then existing rates, the court, in the 
opinion, at page 11, said: 

“Objection is made to the jurisdiction on the 
ground that it does not appear from the bill 
that the necessary jurisdictional amount is in 
controversy. The bill alleges that the matter in 
controversy ‘exceeds, exclusive of interest and 
costs, the sum and value of $2,000.’ In Wet- 
more vhymer, FoI°U. S. mis, To Supe Cieza 
42 L. Ed. 682, it was held that a suit cannot prop- 
erly be dismissed by a Circuit Court as not in- 
volving a controversy of an amount sufficient 
to come within its jurisdiction unless the facts 
appear upon the record to create a legal cer- 
tainty of that conclusion. In Lee v. Watson, 1 
Weal 3a9) 17 Is td. 557, 11 was said: 

“By ‘matter in dispute’ is meant the subject 
of the litigation—the matter for which the suit 
is brought and upon which issue is joined, and 
in relation to which jurors are called and wit- 
nesses examined.” 

The matter in dispute in the present suit is the 
right of the appellants to enforce a proposed 
schedule of rates. Railroad Co. v. Ward, 2 
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Black, 485, 17 L. Ed. 311. In principle the case 
is similar to Washington Market Co. v. Hoff- 
man, 101 U.S. 112, 25 L. Ed. 782, a suit in which 
a number of complainants whose several inter- 
ests did not equal the jurisdictional amount 
sought to enjoin the market company from in- 
terefering wilh their right to occupy their re- 
spective stalls. The court said: 

“The case is one of two hundred and six com- 
plainants suing jointly. The decree is a single 
one in favor of them all and in denial of the 
right claimed by the company, which is of far 
ereater value than the sum which, by the act of 
Congress, is the limit below which an appeal is 
not allowable.” 

In Brown v. Trousdale, 138 U. S. 389, 11 Sup. 
Ct. 308, 34 L. Ed. 987, the complainants were tax- 
payers who sought to restrain the collection of 
interest and principal on bonds alleged to have 
been unlawfully issued by the county. The 
court said: 

“The rule applicable to plaintiffs each claim- 
ing under a separate and distinct right in respect 
to a separate and distinct liability and that con- 
tested by the adverse party is not applicable 
here.” 

So in City of Ottumwa v. City Water Supply, 
119 Fed. 315, 56 C. C. A. 219, 59 L. R. A. 604, in 
a suit by a taxpayer to enjoin the city from issu- 
ing bonds, it was held that the power of the city 
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lo issue such bonds is the matter in dispute for 
the purpose of ascertaining the amount or value 
in controversy, and not the tax to which the 
complainant would be subjected. Other cases 
in point are Texas & P. Ry. Co. v. Kuleman, 54 
Fed. 548, 4 C. C. A. 503; American Fisheries v. 
Lennen, (C. C.) 118 Fed. 869. But if it is neces- 
sary that the bill aver the requisite amount in 
controversy as to each complainant it is evident 
from the facts stated that such an averment can 
be made by amendment, and its absence from 
the bill is not ground for reversing the injunc- 
tion order.” 

In the case of Cily of Ottumwa v. City Water Sup- 
ply Company, 119 Fed. 315, decided by the Circuit 
Court of Appeals for the 8th Circuit, which was an 
action for an injunction to prevent the City of Ot- 
tumwa from issuing bonds for the purpose of erect- 
ing water works, the court, at page 318, said: 

“But the city of Ottumwa was about to enter 
into the proposed contract for the erection of 
waterworks, and issue and negotiate bonds of 
the city as proposed to the amount of $398,900 
to procure money to pay for the same. Com- 
plainant contends that the city, being already 
indebted beyond the constitutional limit, has 
no right or power to enter into such contract or 
issue such bonds. Whether it has or has not 
such power to issue and negotiate that large 
amount of bonds is certainly the matter in dis- 
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pute in this suit, brought to restrain and pro- 
hibit the city from taking such action.” (Citing 
several cases. ) 

In the case of The Miss. & Mo. R. R. Co. v. Ward, 67 
U.S. 485, 17 L. Ed. 311, which was an action for an 
injunction for the abatement of a railroad bridge 
across the Mississippi River as a nuisance, the court 
said: 

“But the want of a sufficient amount of dam- 
age having been sustained to give the Federal 
Courts jurisdiction, will not defeat the remedy, 
as the removal of the obstruction is the matter 
of controversy, and the value of the object must 
govern.” 

In the case of Washington Market Co. v. Hoff- 
man, 101 U.S. 112, 25 L. Ed. 782, which was an action 
for injunction to prevent the Washington Market 
Com;any from selling a stall in their market occu- 
pied by the plaintiff in the case, the plaintiff claim- 
ing the right to possession, the court said: 

“The first question to be determined is, wheth- 
er the amount in conlroversy is sufficient to 
give us jurisdiction of the appeal. Upon this 
we have no doubt. * * * * {tis averred under oath 
in the pleadings, that the sale which the Com- 
pany proposed to make, and the court below 
enjoined, would have realized to the Market 
Company more than $60,000. Of this benefit 
the decree deprives them. It is very plain, there- 
fore, that the appeal is one within our jurisdic- 
tion.” 
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In the case of American Smelting & Refining Co. 
v. Godfrey, 158 Fed. 225, which was an action to en- 
join the operation of a smelter as a nuisance, the 
court, in the opinion, at page 229, said: 

“But none of these cases can apply here, for 
the test of jurisdiction is not the amount of dam- 
age actually sustained by each of the complain- 
ants, but is the value of the object sought by the 
bill, which in this case is to compel the defend- 
anis to cease operating their smelters, or to use 
such appliances in conducting the work as will 
effectually protect the complainants from the 
injuries complained of.” 

In the case of Cowell v. City Water Supply Co., 
121 Fed. 53, which was a suit for an injunction, de- 
cided by the Circuit Court of Appeals for the 8th 
Circuil, in an opinion by Circuit Judge Sanborn, 
the court said: 

“Perhaps these cases sufficiently illustrate 
and establish the rule that it is the amount or 
value of that which the complainant claims to 
recover, or the sum or value of that which the 
defendant will lose if the complainant succeeds 
in his suit, that constitutes the jurisdictional 
sum or value of the matter in dispute, which 
tests the jurisdiction of the Circuit Courts of the 
United States.” (Citing many cases). 

See also: 

Johnson v. City of Pittsburgh, 106 Fed. 753. 

The argument for appellants and the authorities 
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cited in support of the objection to jurisdiction are 
upon the assumption that the object or purpose of 
this action is to prevent the Cily from becoming a 
competitor of appellee and that the value of the 
matter in controversy is the loss which appellee 
would suffer from such competition. This argu- 
ment completely overlooks the fact that the main 
purpose of appellee is to protect its franchise and 
property by judicial determination that it has a 
valid franchise and the right to maintain and oper- 
ate its electric plant or system. If the appellants 
should prevail, appellee would be required to re- 
move its poles and wires from the streets and alleys 
of the City of Forsyth. 

As said by this Court in the case of Gavica v. 
Donaugh, U. S. Attorney, 93 Fed. (2d) 173: 

“The matters in controversy are the rights 
which plaintiffs assert and seek to have pro- 
tected and enforced.” 

We will not undertake to review the authorities 
cited in the brief for appellants on the question of 
jurisdiction. They are clearly distinguishable and, 
as before stated, are presented on the assumption 
that the object of this action is to prevent the pro- 
posed municipal plant from operating in competi- 
tion with the plant of appellee. 

As said by this court in the case of N. P. Ry. Co. 
v. Pacific Coast Lbr. M. Assn., 165 Fed. 1: 

“In Wetmore v. Rymer, 169 U.S. 115, 18 Sup. 
Ct. 293, 42 L. Ed. 682, it was held that a suit can- 
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nol properly be dismissed by a Circuit Court as 
not involving a controversy of an amount suf- 
ficient to come within its jurisdiction unless the 
facts appear upon the record to create a legal 
certainty of that conclusion.” 


APPELLEE HAS A FRANCHISE 

Appellants in their brief (p. 50) say: “If the 
appellee is not ousted then the contract, by its own 
terms, is at an end”. If it is determined that the 
appellee can be ousted, then the contract is in effect 
and the appellant, Fairbanks, Morse & Co., is obliged 
to proceed. 

It follows from this concession that if appellee 
has a franchise, it cannot be “ousted” or, in other 
words, required to remove its poles and wires from 
the streets and, therefore, the other questions pre- 
sented in the brief for appellants are immaterial 
and the judgment of the District Court must be af- 
firmed. 

Section 6645 of the Revised Codes of Montana of 
1935 provides as follows: 

“Rights-of-iway for pole lines along streets, 
roads and highways. <A telegraph, telephone, 
electric light, or electric power line, corporation, 
or a person owning or operating such, is here- 
by authorized to install its respective plants and 
appliances necessary for service, and to supply 
and distribute electricity for lighting, heating, 
power, and other purposes, and to that end to 
construct such telegraph, telephone, electric 
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light, or electric power line or power lines, from 
point to point, along and upon any of the public 
roads, streets, and highways in the State of Mon- 
tana, by the erection of necessary fixtures, in- 
cluding posts, piers, and abutments necessary 
for the wires, but the same shall be so construct- 
ed as not to incommode or endanger the public 
in the use of said roads, streets, or highways, 
and nothing herein shall be so construed as to 
restrict the powers of city or town councils.” 
Except as limited by constitutional restrictions, 
the power of the legislature to grant public utility 
franchises in cities and towns in this state is para- 
mount and exclusive. As stated in 25 Corpus Juris, 
Paragraph 41, pp. 1024 to 1025: 

“Tn the United States the people have succeed- 
ed to all the rights and privileges of the Crown, 
and the legislative department of the govern- 
ment has exclusive power lo grant franchises, 
subject, of course, lo such constitutional limita- 
tions as are applicable.” (Ttalics ours.) 

So, in 43 Corpus Juris, Paragraph 304, pp. 285 to 
286, the principle is stated as follows: 

“Ordinarily the legislature is the supreme au- 
thority in regard to public rights in the streets 
and highways. And, except as limited in the 
constitution, it has jurisdiction to grant fran- 
chises to be exercised in the streets of the cities 
and other public highways in the state. * * * 
The legislature may enlarge the powers of a 


public service corporation, as against the city, 
except where the constitution provides other- 
wise. * * * Usually the legislature requires that 
the street railway companies shall obtain their 
franchise from the city, although the legislature 
retains the right of regulation, but in the ab- 
sence of constitutional restriction these fran- 
chises may be conferred by the legislature di- 
rectly without regard to corporate authority.” 
Citing, with other cases, in support of the text: 
Helena v. Helena Light & Ry. Co., 63 Mont. 108, 
207 acess le 


To the same effect: 


12 Ruling Case Law, “Franchises”, Paragraph 
13, page 187. 
The only restriclion of legislative authority to 


grant franchises for the use and occupancy of city 
streets in this state is that contained in Section 12 
of Article XV of the Montana Constitution, which 
provides that: 


“No street or other railroad shall be construct- 
ed within any city or town without the consent 
of the local authorities having control of the 
street or highway proposed to be occupied by 
such street or other railroad.” 

But, as was said in City of Helena v. Helena Light 


& Railway Co., 63 Mont. 108, (207 Pac. 337) on page 


“Section 12 does not grant any right or power 
toa city or town. In the absence of that restric- 
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tion, the legislature could grant a franchise di- 
recily to a sireet railway company to occupy 
and use a cily’s streets, upon such terms as the 
law makers saw fit to exact, and that, too, with- 
oul consulting the cily authorities and in utter 
disregard of their expressed opposilion. The 
presence of that provision in our Constitution 
does not modify the principle that the grant of 
a franchise proceeds from the legislature.” 
(Italics ours.) 

Not only was the legislative authority to grant 
franchises in city streets in all other cases left unim- 
paired, but by Section 14 of Article XV of the Con- 
stitulion, the right of associations and corporations, 
organized for the purpose of constructing or main- 
taining lines of telegraph or telephone within the 
state was expressly granted, and the legislative as- 
sembly was required “by general law of uniform 
operation to provide reasonable regulations to give 
full effect to this section”. 

This constitutional provision was not, as was held 
in State ex rel Rocky Mountain Bell Telephone Co. 
v. Mayor of Red Lodge, 30 Mont. 338, 76 Pac. 758, 
and in State ex rel Crumb v. City of Helena, 34 Mont. 
67, 85 Pac. 744, self-executing, but legislation was 
required to make the right granted effective. That 
was done in 18935 by Section 1000 of the Civil Codes 
of 1895, reading as follows: 

“A telegraph or telephone corporation, or a 
person, is hereby authorized to construct such 
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telegraph or telephone line or lines from point 
to point, along and upon any of the public roads, 
by the erection of necessary fixtures, including 
posts, piers and abutments, necessary for the 
wires; bul the same shall nol incommode the 
public in the use of said roads or highways.” 
(Italics ours.) 

In 1905 Section 1000, above quoted, was amended 
by including therein: “electric light or electric pow- 
er-line corporation, or a person owning or operating 
such,” and adding a proviso that the Act shall not 
apply “to public roads and highways within the 
limits of incorporated cities or towns”. Section 1000 
as thus amended reads as follows: 

“A telegraph, telephone, electric light or elec- 
tric power-line corporation, or a person owning 
or operating such, is hereby authorized to con- 
struct such telegraph, telephone, electric hght, 
or electric power line or power lnes; from point 
to point along and upon any of the public roads 
and highways of the Siate of Montana, by the 
erection of necessary fixtures, including posts, 
piers and abutmenis necessary for the wires; 
but the same shall be so constructed as not to 
incommode or endanger the public in the use 
of said roads or highways; provided, however, 
that the provisions of this Act shall not apply to 
public roads and highways within the limits of 
incorporated cities or towns.” 

The proviso in the amendment of 1905 that the 
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Act “shall not apply to public roads and highways 
within the limits of incorporated cities or towns” 
was declared unconstitutional in the case of State 
ex rel Crumb v. City of Helena, 34 Mont. 67, 85 Pac. 
744, and this decision prompted the further amend- 
ment of the statute by Chapter 192 of the Laws of 
1907, page 502, which was carried forward into the 
Revised Codes of Montana of 1935 as Section 6645, 
hereinbefore quoted. 

The statute, as thus amended, grants to electric 
light and electric power line corporations the same 
unconditional right to construct and operate an elec- 
tric light and power line as is granted to telegraph 
and telephone corporations. 

As was said in City of Helena v. Helena Light & 
Railway Co., 63 Mont. 108, (207 Pac. 337) on pp. 116 
tet i7: 

“Primarily, the power to grant a franchise 
rests exclusively in the Legislature, * * * and 
though it may be doubted whether such power 
can be delegated, it is recognized generally that 
a franchise may be derived from the state indi- 
rectly, through the agency which it may desig- 
nate for that purpose (citing cases) and when- 
ever a city assumes to grant a franchise, if acts 
merely as the agent of the state, and this is true 
i iismurisaiciiony ~ ~* *” (Italics ours.) 

As slated in 26 Corpus Juris, “Franchises”, at 
p. 1026: 


“The authority by which the power to grant 
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franchises is conferred can abolish it or take it 
away. * * kok ok 

The delegation to an agent of the power to 
grant franchises will not prevent the state from 
making the grant of a franchise directly.”  (Ital- 
icS OULS. ) 

Appellants contend that, notwithstanding Section 
6645 of the Revised Codes of Montana of 1935, ap- 
pellee is without authority to maintain or operate 
its electric plant or syslem without obtaining a fran- 
chise from or consent of the City, and, in support of 
this contention, refers to Section 5075 of the Re- 
vised Codes of Montana of 1935, reading as follows: 

“No franchise for any purpose whatsoever 
shall be granted by any city or town, or by the 
mayor or city council thereof, to any person or 
persons, association, or corporation, without 
first submitting the application therefor to the 
resident freeholders whose names shall appear 
on the city or county tax-roll preceding such 
election.” 

The application of this section 1s shown by the 
case of State ex rel. Billings v. Billings Gas Co., 55 
Mont. 102, 173 Pac. 799, decided June 24, 1918. That 
case involved the validity of a franchise granted by 
the City of Billings to a gas company authorizing 
the laying of mains and pipes in the streets. The 
court, in the opinion, said: 

“The right granted to the company to use 
the streets for laving its mains is a franchise.” 

The court further said: 
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“A city is prohibited by section 3291, Revised 
Codes, (now Sec. 5075, Revised Codes of 1935), 
from granting a franchise of the character of 
lhe one now under consideration, until the ap- 
plication for it has first been submitted to and 
approved by the qualified electors, and this stat- 
ute was in force at the time the franchise in 
question was granted.” (Italics ours.) 

As Section 6645 contains an unconditional grant, 
Section 5075, above quoted, can apply only to fran- 
chises emanating from and granted by municipali- 
ties, which they, by delegated authority, are permit- 
ted to grant. 

State v. City of Sheboygan, 111 Wis. 23, 86 N. 

W. 607; 

City of Kenosha v. Kenosha Home Tel. Co., 
149 Wis. 338, 135 N. W. 848; 

Inyo County v. Hess, 53 Cal. App. 415, 200 Pac. 
SOs 

Postal Telegraph & Cable Co. v. Railroad 
Commission, 200 Cal. 463, 254 Pac. 258, 261; 

Village of Carthage v. Central New York Tel. 
& Tel. Co., 185 N. Y. 448, 78 N. E. 165; 

City of Texarkana v. Southwestern Tel. & Tel. 
Co., 48 Tex. Civ. App. Rep. 16, 106 S. W. 
915; 

Village of Constantine v. Michigan G. & E. 
Con Jomseli 7, 290) No VW a o47. 

In the case of State v. City of Sheyboygan, above 
cited, it appeared that the Wisconsin Telephone 
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Company, engaged in operating a telephone system 
in the City of Sheboygan, contemplated the enlarge- 
ment or extension of its system within the city. The 
Telephone Company presented to the Mayor and 
Common Council its proposed plan of enlargement 
or extension and expressed a willingness to con- 
form to any and all reasonable requirements or 
changes thought necessary or desirable in its pro- 
posed plan. The City refused to approve the plan 
and an application was made for a writ of manda- 
mus to compel approval. The lower court denied 
the writ, basing its decision largely on Section 940 
(b) of the Revised Statutes of Wisconsin of 1898. 
In the opinion of the Supreme Court it is said: The 
Telephone Company’s 
“authority to use and occupy the streets and 
highways of the state is granted by section 1778, 
Rev. St. 1898, which came into existence in 1848. 
So far as is malerial to this litigation, such sec- 
tion reads as follows: ‘Any corporation formed 
under this chapter to build and operate tele- 
phones, or conduct the business of telegraphing, 
may construct and maintain any such lines with 
all necessary appurtenances, from point to point 
upon or along or across any public road, high- 
way or bridge or any stream or body of water, 
or upon the land of any owner consenting there- 
to, and from time to time extend the same at 
pleasure; * * * but no such telegraph line or 
any appurtenance thereto shall at any time ob- 
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strucl or incommode the public use of any road, 
highway, bridge, stream or body of water’.” 
In the opinion it is further said: 

“Section 940b, Rev. St. 1898, provides that no 
franchise shall be granted by any village board 
or common council until the application there- 
for, containing the substance of the privileges 
asked for, shall be filed with the village or city 
clerk, and be published in the official paper. 
** * * As we have already seen, the power to ex- 
ist as a corporation, and to exercise the fran- 
chise of the use of highways and streets, as 
against the public, was already possessed by the 
relator. The city had no power to add to or de- 
tract therefrom except in the exercise of its 
police power. The franchise existed by express 
legislative grant. Its exercise might be con- 
trolled only in recognition of its existence, and 
in conformity with a just and reasonable admin- 
istration of the police power in the interest of 
the city and its inhabitants. In a sense, the city 
was called upon to grant a privilege. It had the 
power to regulate the use of its streets. It 
might deem it improper to allow poles to be set 
along some of the streets included in the pro- 
posed extensions. It might designate other 
streets, and thus exercise a reasonable discre- 
tion in the interests of its people. But such priv- 
ilege was controllable only in harmony with the 
rights both possessed. In no proper sense was 
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the privilege sought a franchise, within the 
meaning of section 940b. The consent of the 
city was only required or asked in view of its 
right to regulate. Having that power, it was its 
plain legal duty, when a plan had been submit- 
ted as its ordinance required, to take such ac- 
tion thereon as reason and a proper regard for 
the interests and legal rights of all concerned 
would seem to suggest.” 

In the later case of City of Kenosha v. Kenosha 
Home Telephone Company, 149 Wis. 338, 135 N. W. 
848, above cited, the Supreme Court of Wisconsin 
said: 

“The only franchise needed by a telephone 
company to enable it to conduct its business any- 
where within the state is the franchise conferred 
upon it by virtue of section 1778, Stats., when 
it is incorporated pursuant thereto. (Citing 
many cases). Such franchise confers upon the 
incorporated telephone company full and ade- 
quate authority to construct its lines upon the 
public highways of the state and the streets of 
municipalities subject only to reasonable regu- 
lations under the police power. (Citing cases). 
The attempted exercise, therefore, by the city 
of the legislative function of granting a fran- 
chise was ineffectual and void. (Citing cases.) 

In the case of City of Texarkana v. Southwestern 
Tel. & Tel. Co., 48 Texas Civ. App. Rep. 16, 106 S. W. 
915, above cited, the court said: 
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“A solution of the most vexed question pre- 
sented on the appeal depends upon the construc- 
tion of the statutes authorizing magnetic tele- 
graph lines to occupy the public roads, streets, 
etc., in this state on the one hand, and that grant- 
ing to the city council of incorporated cities and 
towns the exclusive control and power over 
streets, alleys, etc., of the city, on the other hand. 
Article 698, Sayles’ Ann. Civ. St. Tex. 1897, 
reads: ‘Corporations created for the purpose 
of constructing and maintaining magnetic tele- 
graph lines are authorized to set their poles, 
piers, abutments, wires and other fixtures along, 
upon and across any of the public roads, streets 
and waters of this state, in such manner as not 
to incommode the public in the use of such road, 
streets and waters’.”’ 

The court further said: 

“Tt is a rule of construction too familiar to 
admit of the citation of authorities that statutes 
are to be so construed, if possible, as that all 
parts may stand. It is still another rule, equally 
as familiar, that repeals by implication are not 
favored in law. Applying those rules to the 
present case we have no difficulty in reaching 
the conclusion that the Legislature did not in- 
tend by granting to city councils the exclusive 
control of streets, alleys, and public grounds 
within their corporate limits to set at naught the 
authority previously given by if to telegraph and 
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telephone lines to occupy such highways with 
the poles, piers, wires, etc.” 

In the case of State ex rel. Telephone Company 
v. Mayor, 30 Mont. 338, 76 Pac. 758, known as the 
Red Lodge case, the court, referring to Section 1000 
of the Civil Code of 1895, said: 

“The language of the statute with reference 
to the privilege granted is plain and emphatic. 
It is a direct grant af authorily by the legislature 
to use the public roads for the construction and 
maintenance of telephone and telegraph lines, 
subject only to the condition that the public 
shall not be incommoded ‘in the use of said 
roads and highways’.” 

After Section 1000 of the Civil Code of 1895 was 
amended, by including therein “electric hght or elec- 
tric power-line corporations, or a person owning 
or operating such” what was said with reference to 
Section 1000 before the amendment applies equally 
to the section as amended, which included within 
its provisions “electric light or electric power-line 
corporations, or a person owning or operating 
such”, 

If it had been intended that an electric light or 
electric power-line corporation should not have the 
right to maintain and operate its line within a city 
without a franchise from or the consent of the city, 
the amendment, after the decision in the Red Lodge 
case, would have retained the proviso in Section 
1000 as amended in 1905 to the extent that the same 
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applied to an electric light or electric power-line 
corporation or a person owning or operating such 
a line. Furthermore, if it is necessary for an elec- 
tric power line corporation to have a franchise from 
the city, there was no occasion whatever for includ- 
ing such a corporation in Section 1000 as amended. 

Section 5075 of the Codes of 1935 was enacted as 
it now reads in 1903 (Chapter 85 of the Laws of 
1903), whereas Section 6645 was enacted in 1907 
(Chapter 192 of the Laws of 1907). 

In the brief for appellants it is argued (pp. 52, 
et seq.) that in the case of State v. City of Helena, 34 
Mont. 67, 85 Pac. 744, the proviso in Section 1000, 
as amended in 1905, was declared unconstitutional 
only to the extent that the same applied to telegraph 
and telephone lines. 

Unquestionably, a statute may be unconstitution- 
al in part, or even a section of a statute may contain 
both constitutional and unconstitutional provisions. 
Whether, when a part of a statute or a section of a 
statute 1s unconstitutional, the question for deter- 
mination is whether the statute or section would 
have been enacted without the unconstitutional pro- 
vision, and this is a question of legislative intent to 
be determined by the courts. 

Cooley’s Constitutional Limitations, 5th Edi- 
tion, p. 211, et seq. 

The court, in concluding the opinion in the case of 
State v. City of Helena, 34 Mont. 67, 85 Pac. 744, said: 

“With the proviso eliminated from the Act of 
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1905, the conditions presented in this case are 
the same as in the Red Lodge case, and the deci- 
sion rendered therein is conclusive of this ap- 
peal.” (Italies ours). 

This language cannoi be construed otherwise than 
that the court intended to eliminate the proviso as 
unconstitutional. In any event, this was evidently 
the construchion of the decision by the Legislative 
Assembly in adopting the amendment of 1907, which 
did not include the proviso or make any distinction 
between telephone lines and electric light and power 
lines. In other words, by the amendatory act of 
1907, the same franchise, right or privilege was 
granted to electric light and power lines as for tele- 
eraph and telephone lines and, as a matter of fact, 
it is wholly immaterial whether the proviso was de- 
clared unconstitutional in whole or in part, in view 
of the amendment. 

It is further argued for appellants that as it is 
provided in Section 6645 that nothing therein should 
“be so construed as to restrict the power of city or 
town councils’, there ts reserved to cities and towns 
the right to grant franchises for electric hght and 
power lines. 

The answer to this contention ts found in the 
opinion in the case of Butte v. Montana Independent 
Telephone Co., 50 Mont. 574, 148 Pac. 384, which 
involved the validity of a city ordinance requiring 
telephone wires to be placed underground. In the 
opinion in that case the court said: 


= 


“In 1895 the legislature enacted section 4800, 
Political Code (Rev. Codes, sec. 3259), which 
provides, among other things: “The city or town 
council has power: * * * 8. To provide for and 
regulate street crossings, curbs and gutters; to 
regulate and prevent the use or obstruction of 
streets, sidewalks and public grounds, by signs, 
poles, wires, posting hand bills or advertise- 
ments, or any obstruction. * * * 43. To regulate 
or suppress the erection of poles and the string- 
ing of wires, rods or cables in the streets, alleys, 
or within the limits of any city or town.’ With 
knowledge that these statutes were in full force 
and effect, the legislature in 1907 enacted what 
is now section 4400, Revised Codes, which de- 
fines certain rights of a telegraph, telephone, 
electric light or electric power line corporation, 
or a person owning or operating such, and then 
concludes: ‘Nothing herein shall be so con- 
strued as to restrict the powers of city or town 
councils.” By the use of this language the legis- 
lature must have intended to leave cities and 
towns a free hand to exercise the police powers 
granted in subdivisions 8 and 43 above; other- 
wise the expression is meaningless.” (Italics 
ours. ) 

The provisions of Section 4800 of the Political 
Code of 1895, quoted in the foregoing extract from 
the opinion in the case of Bulte v. Montana Inde- 
pendent Telegraph Co., are identical with Sections 
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9039.7 and 5039.42 of the Montana Codes of 1935. 

That the powers conferred by Sections 5039.7 
and 5039.42 are police powers is evident from the 
fact that the powers granted are powers to “regu- 
late. 

City of Butte v. Paltrovich, 30 Mont. 18, 75 
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A franchise is not granted in the exercise of the 
police power. 

It is further argued for appellants that the rule 
of strict construction should be applied to Section 
6645 of the Codes of 1935, hereinbefore quoted, and 
that “a public utility cannot use the streets or alleys 
without the consent of the municipality, unless it 
is clearly apparent that such was the intention of 
the legislature”. There could be no clearer expres- 
sion of the intention of the legislature to grant to an 
electric light and power line corporation a franchise 
to construct, maintain and operate its line within a 
city than is contained in Section 6645 of the Revised 
Codes of 1935. 

In the opinion of District Judge Pray, (R. p. 65) it 
is said: 

“Without discussing the question minutely as 
set forth in the voluminous briefs of counsel, it 
seems quite clear that plaintiff has a franchise 
(Sec. 6645, R. C. M. 1935), although one that is 
not exclusive,” 

As appellants concede that if appellee has a fran- 
chise their contract “is at an end’, (Appellants’ 
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Brief, p. 50), we respectfully submit that the judg- 
ment of the District Court should be affirmed. 


RIGHT OF APPELLEE TO CHALLENGE 
VALIDITY OF CONTRACT 

Appellants contend that even though appellee 
may have a franchise, as it is not an exclusive fran- 
chise, appellee cannot challenge the validity of said 
coniract, or the right of the City to acquire the mu- 
nicipal plant to be constructed according to the con- 
tract, as any damage which appellee might sustain 
by the performance of the contract and competition 
by the City would be damnum absque injuria. While 
we regard this question as unimportant in view of 
the concession of appellants that if appellee has a 
franchise, the contract is at an end, we submit that, 
although the franchise is not exclusive, it consti- 
tules property and appellee is entitled to protection 
by injunctive relief against illegal competition, and 
that the competition which would result from the 
contract in question would be illegal, will be pres- 
ently shown. 

In the case of City of Campbell, Mo. v. Arkansas- 
Missour1 Power Co., 55 Fed. (2d) 560, decided by 
the Circuit Court of Appeals for the 8th Circuit, and 
in which Fairbanks, Morse & Co. was a defendant, 
the court, in the opinion, at page 561, said: 

“In this case, appellee as plaintiff brought 
suit to enjoin the city of Campbell, a Missouri 
city of the fourth class, its executive officers, 
and Fairbanks, Morse & Co., a corporation, from 
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carrying out the provisions of a certain contract 
which the city had previously entered into with 
Fairbanks, Morse & Co. for the purchase of cer- 
tain machinery for a municipal light plant, and 
to restrain the city from operating such a plant 
in competition with the appellee, because of the 
alleged legality of that contract. The parties i 
will be referred to as they appeared in the lower 
court. | 

Plaintiff is an electric power company en- 
gaged in the generation of electricity and the | 
transmission of electric current into various 
municipalities for sale for private and public 
use. It is tiie owner of a franchise granting it | 
the right to construct and operate an electric 
light plant and distribution system within the 
city of Campbell.” | 

The court further said (p. 562): 

“As the owner of this franchise, however, the 
plaintiff was entitled to relief against the illegal 
acts of others who might assume to exercise the 
privilege conferred upon it by its franchise. A 
franchise is property, and, as such, is under the 
protection of the law, and without express 
words it is exclusive as against all persons act- 
ing without legal sanction. True, plaintiff’s 
franchise was not exclusive in the sense that the 
city might not grant similar right to another, yet 
it was exclusive against any one who assumed | 
to exercise the privilege granted the plaintiff, 
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in the absence of authority or in defiance of 
law. (Citing many cases). 

We are clear that the plaintiff, as the holder 
of this franchise to maintain and operate the 
plant in defendant city, was entitled to protec- 
tion against all illegal competition.” 

It was decided that the contract between the City 
of Campbell and Fairbanks, Morse & Co., was void 
and the judgment of the District Court granting an 
injunction was affirmed. 

The case of Arkansas-Missouri Power Co. v. City 
of Kennett, Mo., 78 Fed. (2d) 911, decided by the Cir- 
cuit Court of Appeals for the 8th Circuit, was an 
action for an injunction to prevent the installation 
of a municipal plant. The plaintiff was the holder 
of a non-exclusive franchise. The court, in the 
opinion by Circuit Judge Sanborn, at page 914, said: 

“Tf it (the city) is proceeding lawfully, the 
mere fact that the power company’s property 
will be injured or destroyed, resulting in the 
impairment of the investments of those who 
furnished money to it in the belief that their 
investments would not be lost through the un- 
necessary duplication of the company’s plants, 
is of no legal consequence. On the other hand, 
if the city 1s proceeding unlawfully, then the 
power company may invoke the rule of law 
which protects the owner of a franchise or per- 
mit, although it be nonexclusive, against the 
illegal acts of others who propose to exercise the 
privilege conferred by the franchise.” 
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In the case of Frost v. Corporation Commission, 
278 U.S. 515, 73 L. Ed. 483, the complainant and ap- 
pellant was the owner of a franchise to operate a 
cotton ginning plant in the City of Durant, Okla- 
homa. In the opinion the court said: 

“Appellant, having complied with all the pro- 
visions of the statute, acquired a right to operate 
a gin in the city of Durant by valid grant from 
the state acling through the corporation com- 
mission. While the right thus acquired does 
not preclude the state from making similar valid 
grants to others, it is, nevertheless, exclusive 
against any person attempting to operate a gin 
without obtaining a permit or, what amounts 
to the same thing, against one who attempts to 
do so under a void permit; in either of which 
events the owner may resort to a court of equity 
to restrain the illegal operation upon the ground 
that such operation is an injurious invasion of 
his property rights.” 

See also: 

Okla. Utilities Co. v. City of Hominy, 2 Fed. 

Supp. 849; 
Illinois Power & Light Corp. v. City of Cen- 
tralia, 11 Fed. Supp. 874. 

Appellants in their brief cite as a controlling au- 
thority, in support of the proposition that any dam- 
age which appellee might suffer from the construc- 
tion of the municipal plant would be damnum 
absque injuria, the case of Tennessee Electric Pow- 
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er Co. v. Tennessee Valley Authority, 306 U. S. 118, 
83 L. Ed. 343. 
~The complainants in thal case were public utility 
corporations engaged in generating and selling elec- 
tricity pursuant to state authority, and the defend- 
ants were the Tennessee Valley Authority and its 
executive officers. In the opinion the court said: 
“The Authority’s acts, which the appellants 
claim give rise to a cause of action, comprise 
(1) the sale of electric energy at wholesale to 
municipalities empowered by state law to main- 
fain and operate their own distribution systems; 
(2) the sale of such energy at wholesale to mem- 
bership corporations organized under state law 
fo purchase and distribute electricity to their 
members wilhout profit; (3) the sale of firm 
and secondary power at wholesale to industrial 
plants.” (Italics ours.) 

The court further said: 

“The pith of the complaint is the Authority’s 
competition.” 

It was contended in behalf of T. V. A. and its 
officers that, as the franchises of appellants were 
not exclusive, any damages which appellants might 
suffer from competition resulting from the sale of 
electricity as proposed by T. V. A. would be damnum 
absque injuria, and for this reason appellants could 
not challenge the constitutionality of the Tennessee 
Valley Authority Act. This contention was sus- 
tained. The appellants made no claim that the sale 
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of electricity as proposed would be in violation of 
any slate law. 

The court, in discussing the right of the appellants 
to question the conslitutionality of the Act, said: 

“The appellants further argue that even if 
invasion of their franchise rights does not give 
them standing, they may, by suit, challenge the 
constilutionality of the statutory grant of power 
the exercise of which results in competition. 
This ts but to say that if the commodity used by 
a competitor was not lawfully obtained by it 
the corporation with which it competes may 
render it liable in damages or enjoin it from 
further compelition because of the illegal deri- 
vation of that which it sells.” 

The court, in deciding that the appellants could 
not question the constitutionality of said Act cited 
in a foot-note to the opinion in support of its deci- 
sion the case of Alabama Power Co. v. Ickes, 302 U. 
S. 464, 82 L. Ed. 374. In that case it appeared that 
Mr. Ickes as Administrator of the Federal Emer- 
gency Administration of Public Works had entered 
into agreements with four municipal corporations 
in Alabama which contemplated the construction 
of electricity-distribution systems. The agreements 
provided for the making of Joans to the municipali- 
ties and the donation of 45% of the cost of labor 
and materials used in construction. In the opinion 
the court said: 

“Each of the municipalities is authorized un- 
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der state law to construct and operate municipal 
electric plants and distribution systems, and to 
engage in competition with petitioner.” 

It was argued for the complainants that, as a re- 
sult of the loans and grants and the maintaining of 
rival and competing plants, the complainants would 
suffer damage by the loss of business. The court 
in the opinion further said: 

“Tt, therefore, appears that each of the munic- 
ipalities in question has authority to construct 
and operate its proposed plant and distribution 
system in competition with petitioner, and to 
borrow money, issue bonds, and receive grants 
for that purpose; * * * * * * * In short, the case 
for petitioner comes down to the contention that 
consummation of the loan-and-grant agree- 
ments should be enjoined on the sole and de- 
tached ground that the administrator lacks con- 
stitutional and statutory authority to make them, 
and that the resulting moneys, which the munic- 
ipalities have clear authority to take, will be 
used by the municipalities in lawful, albeit de- 
structive, competition with petitioner. * * * * * * 

The ultimate question which, therefore, 
emerges is one of great breadth. Can anyone 
who will suffer injurious consequences from 
the lawful use of money about to be unlawfully 
loaned maintain a suit to enjoin the loan?” 

This question was answered in the negative and 
it was decided that any damage complainants might 
suffer would be damnum absque injuria. 
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In closing the opinion the court said: 

“Frost v. Corporation Commission, 278 U. S. 
old, 73 L. Ed. 483, 49 S. Ct. 235, relied upon by 
petitioner, presents an altogether different situ- 
ation. Appellant there owned a cotton-ginning 
business in the city of Durant, Oklahoma, for 
the operation of which he had a license from 
the corporation commission. The law of Okla- 
homa provided that no gin should be operated 
without a license from the commission, which 
could be obtained only upon specified condi- 
tions. We held that such a license was a fran- 
chise constituting a property right within the 
protection of the Fourteenth Amendment; and 
that while the acquisition of the franchise did 
not preclude the state from making similar valid 
grants to others, it was exclusive against an at- 
tempt to operate a competing gin without a per- 
mit or under a void permil. The Durant Co- 
operative Gin Company sought to obtain a per- 
mit from the commission which, for reasons 
stated in our opinion, we held would be void and 
a clear invasion of Frost’s property rights. We 
concluded that a legal right of Frost to be free 
from such competition would be invaded by one 
not having a valid franchise to compete, and sus- 
tained Frost’s right to an injunction against the 
commission and the Durant Company. See Cor- 
poration Commission v. Lowe, 281 U.S. 431, 485, 
74 L. Ed. 949, 948, 50 S. Ct. 397. The difference 
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between the Frost Case and this is fundamental; 
for the competition contemplated there was un- 
lawful while that of the municipalities contem- 
plated here is entirely lawful.” 

It is apparent that the Tennessee Electric Power 
Company case does not and was not intended to 
overrule the case of Frost v. Corporation Commis- 
sion. 

In all of the other cases cited in support of the 
proposition that any damages appellee may suffer 
would be damnum absque injuria, the question pre- 
sented was ihe same as the question decided in the 
Alabama Power Company v. Ickes and in the Ten- 
nessee Electric Power Company case,—that is the 
right to challenge the constitutionality of Federal] 
aid. 

In the case before the Court no complaint is made 
of any action by the Federal Government in fur- 
nishing money or otherwise, or that such a contract 
as to Fairbanks, Morse & Co. would be ultra vires. 
We are making no contention that Fairbanks, Morse 
& Co. is without authority to enter into such a con- 
tract. What we are contending is that the state 
law does not authorize the City of Forsyth to enter 
into the contract in question or to acquire an electric 
plant in the manner in which it is proposed, and that 
the contract is void for want of mutuality. In other 
words, that the City would be an illegal competitor 
of appellee by virlue of state law. 

A city in Montana in acquiring and operating an 
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electric ight and power plant exercises its business 
or proprietary powers, as distinguished from its 
governmental powers, and “stands upon the same 
footing as a private individual or a business cor- 

poration similarly situated”. 
Milligan v. City of Miles City, 51 Mont. 374, 

964, lod Pac. 276, 2738: 

If, as we contend, the City of Forsyth is not auth- 
orized to make such a contract, or the contract is 
lacking in mutuality, it is in the situation of an in- 
dividual who would undertake, without authority 
of law, to construct and operate an electric plant in 
Forsyth in competition with appellee. 

Irrespective of appellee’s rights by virtue of its 
franchise, to maintain this action, it has such right 
as the owner of taxable property in the City of For- 
syth. 


RIGHT OF APPELLEE TO MAINTAIN ACTION 
AS A TAXPAYER. 


In the complaint it is alleged that the appellee is 
the owner of an electric light and power plant and 
is and has been for several years engaged tn furnish- 
ing electric light and power to said city and its in- 
habitants. This allegation is admitted. It follows 
therefrom that the appellee is a taxpayer in said 
city. 

In the case of Milligan v. City of Miles City, et al., 
51 Mont. 374, 153 Pac. 276, the plaintiff, as astax- 
payer, sought an injunction to prevent the city from 
extending its steam electric light and power plant 
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for the purpose of furnishing steam heat for private 
consumption, at a cost of $10,600.00, which would 
be replaced from revenues derived from the sale of 
steam. The right of the plaintiff to maintain the 
action, as a laxpayer, was challenged. The court 
in the opinion said: 
“The plant is their (the taxpayers) property. 
The revenues derived from the sale of its prod- 
uct belong to them, because, though kept sep- 
arate from the revenues derived from general 
taxation, they are part of the public moneys. 
The rule is well settled that, in the absence of 
legislation restricting the right to interfere to 
some public officer, the courts will, upon the 
application of one or more of the individual 
taxpayers, interfere by appropriate process to 
prevent an unlawful expenditure of public mon- 
ey by the officers of the corporation or the in- 
curring of an obligation which will render such 
expenditure necessary. There never has been 
any such restrictive legislation in this jurisdic- 
tion, and from an early date in the history of the 
state the right of the taxpayer to maintain an ac- 
tion to prevent or restrain misuse of corporate 
power has been recognized and enforced. (Cit- 
ing several Montana cases). The conclusion that 
the plaintiff may maintain the action was there- 
fore correct.” (Italics ours). 
While the allegation of the complaint that the ap- 
pellee is a taxpaver is denied, the denial is nullified 
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by the admission of facts which make appellee a 
taxpayer. 


CONTRACT VOID FOR WANT OF MUTUALITY 


The contract contains the following provision, 
to-wit: 

“The contractor will not be required to begin 
work until ten days after litigation for the oust- 
ing of tne power company now serving the city 
from its streets has been finally determined in 
favor of the city. The work shall be completed 
within 180 days after commencement.” 

As Fairbanks, Morse & Co. is not required to be- 
gin work until ten days after liugalion for the oust- 
ing of the plaintiff has been finally determined in 
favor of the City, il, of course, follows that if it 
should be determined that the plaintiff has a valid 
franchise and cannot be ousted, it is optional with 
Fairbanks, Morse & Co. whether the electric plant 
will be constructed. In other words, the defendant 
Fairbanks, Morse & Co. does not obligate itself to 
consiruct the plant unless it is finally determined 
that the plaintiff is without a franchise. 

We, therefore, submit the contract is invalid and 
unenforcible because of want of mutuality. 

In Parsons on Contracts, Volume 1, 9th Ed., at 
page 449, it is said: 

“that a promise is not a good consideration 
for a promise unless there is an absolute mutu- 
ality of engagement, so that each party has the 
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right al once to hold the other to a positive 
agreement.” 

In 183 Corpus Juris, p. 331, it is said: 

‘“Mutuality of contract consists in the obliga- 
tion on each party to do, or to permit something 
to be done, in consideration of the act or prom- 
ise of the other. Contracts lacking in mutuality 
are often termed unilateral contracts. Mutual- 
ity of obligation is an essential element of every 
enforceable agreement. Mutuality is absent 
when one only of the contracting parties is 
bound to perform, and the rights of the parties 
exist at the option of one only.” 

The principle stated by Parsons was applied in 
the case of Pocatello v. Fidelity & Deposit Co. of 
Maryland, 267 Fed. 181, in an opinion by the Circuit 
Court of Appeals for the 9th Circuit. In that case, 
which was an action on the bond of a surety for a 
contractor who had entered into a contract with 
the City of Pocatello relating to a municipal water 
supply for the city, for the recovery of an amount 
paid by the city in excess of the contract price for 
doing the work which the contract required to be 
done. The contract provided that if: 

“for any reason the city of Pocatello shall fail 
to make sale of and receive money for the $150,- 
000 of waterworks bonds due to be sold on the 
8th day of January, 1917, then and in that event 
this contract, at the option of the party of the 
second part, may be terminated without the 


= 


party of the second part becoming liable in any 
manner or upon any account to the party of the 
first part upon any claim or demand whatso- 
ever.” 

In the opinion, by Circuit Judge Hunt, it is said: 

“The purpose of the city, as made apparent by 
the language of article 11, was to reserve the 
right to terminate the contract, provided it did 
not dispose of its bonds, and in the exercise of 
such right, to escape any liability to any one up- 
on any claim or demand whatever. A contract 
of such a nature could not be enforced; it lacks 
mutuality. There was no performance by eith- 
er party to the contract and no waiver of lack of 
mutuality. Parsons on Contracts (9th Ed.) 486.” 

In the opinion in the case of Wandell v. Johnson, 
71 Mont. 73, 227 Pac. 58, the court said: 

“Speaking generally, mutuality of obligation 
is an essential ingredient of an enforceable con- 
tract (Raiche v. Morrison, 37 Mont. 244, 95 Pac. 
1061), and mutuality is lacking, of course, when 
only one of the contracting parties is bound to 
periorm (6 Calumet ar. Joa 

The District Court decided that the contract is 
void for want of mutuality. 


CITY OF FORSYTH WITHOUT AUTHORITY 
TO MAKE SUCH A CONTRACT 


The statute, Section 5039.63 of the Revised Codes 
of Montana of 1935 provides: 
“The city or town council has power: To 
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contract an indebtedness on behalf of the city or 
town, and upon the credit thereof, by borrowing 
money or issuing bonds for the following pur- 
poses, to-wit: Erection of * * * lighting plants 
xk * ‘le 

A “lighting plant” which the city or town is thus 
authorized to erect, in the manner provided in the 
Section above quoted, is a lighting plant or system 
to supply the needs of both the city and its inhab- 
ilants. 

Milligan v. City of Miles City, 51 Mont. 374, 

384, 153 Pac. 276, 278. 

It is our contention that the method thus provided 
for acquiring an electric plant is exclusive and that 
the cily is without authority to acquire such a plant 
by the issuance of revenue bonds to be paid from the 
earnings of the plant. 

It is the contention of appellants that the statute 
isa grant of power and not a limitation of the means 
by which the power may be exercised, and that the 
city has authority to make such a contract by virtue 
of its general powers. In other words, that the 
method provided in the section of the statute quoted 
for acquiring such a plant is not exclusive. 

In the case of Shapard v. City of Missoula, 49 
Mont. 269, 278, 141 Pac. 544, 547, it is said: 

“The rule is well settled in this jurisdiction 
and by the decisions gencrally that a municipal 
corporation can exercise no powers except those 
which are granted in express words or those 
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necessarily implied in or incident to the pow- 
ers expressly granted, or those indispensable to 
the objects and purposes of the corporation, and 
that any reasonable doubt as to the existence of 
a parlicular power is to be resolved against the 
corporation (Davenport v. Kleinschmidt, 6 
Mont. 502, 13 Pac. 249; Helena L. & Ry. Co. v. 
City of Helena, 47 Mont. 18, 180 Pac. 446), and 
that, when the mode of exercising any power 
is pointed out in the statute granting it, the mode 
thus prescribed must be pursued in all substan- 
tial particulars. (MeGillic v. Corby, 37 Mont. 
249, 17 L. AoA. $263.95 Pac. 1063: Carisonm: 
City of Helena, 39 Mont. 82, 17 Ann. Cas. 1233, 
102 Pac. 39; see, also, Bolton v. Gilleran, 105 Cal. 
244, 45 Am. St. Rep. 33, 38 Pac. 881; San Jose 
Imp. Co. v. Auzerais, 106 Cal. 498, 39 Pac. 859). 
The statute having defined the measure of the 
power granted, and also the mode by which it is 
to be exercised, the validity of the action of the 
legislative body of the municipality must be 
determined by an answer to the inquiry whether 
it has departed substantially from the mode pre- 
scribed.” 
State v. Dryburgh, 62 Mont. 36, 47, 203 Pac. 
008; 
Carlson v. City of Helena, 39 Mont. 82, 109, 
102 Pac. 39; 
State v. City of Great Falls, 110 Mont. 318, 100 
Pac. (2d) Site, 920: 
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Wibaux Imp. Co. v. Brietenfeldt, 67 Mont. 206, 
Pillople Meo. 

In the case of Milligan v. City of Miles City, 51 
Mont. 374, 383, 153 Pac. 276, 278, the court said: 

“It is true, as counsel for the defendants ar- 
gue, that the powers granted to a municipality 
are to be distinguished into two classes—the 
first including those which are legislative, pub- 
lic or governmental, and import sovereignty; 
the second those which are proprietary or quasi 
privale, conferred for the private advantage of 
the inhabitants and of the city itself as a legal 
person. (Citing cases.) Neverthless the stat- 
ule is the measure of the power granted, wheth- 
er the particular power in question is assign- 
able to the one class or the other. The inquiry 
must always be in this class of cases: (1) 
Whether there is an express grant; (2) whether 
there isa grant by necessary implication; or (3) 
whether the power in question is indispensable 
to the accomplishment of the object of the cor- 
poration.” 

It seems to us that the case of Shapard v. City of 
Missoula, and the Milligan case, from which we 
have quoted, are conclusive of the proposition that 
the City of Forsyth is without power or authority 
to make such a contract, in view of Section 5039.63 
of the Revised Codes of Montana of 1935. However, 
by the great weight of authority, where a method is 
provided by statute for a municipality to acquire 
an electric plant, that method is exclusive. 
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Fairbanks, Morse & Co. v. City of Wagoner, 
86 Fed. (2d) 288; 

Kansas Power Co. v. Fairbanks, Morse & Co., 
142 Kan. 109, 45 Pac. (2d) 872; 

Whipps v. Town of Greybull, 56 Wyo. 355, 
109 Pac. (2d) 805, (decided February 4, 
1941); 

Van Eaton v. Town of Sidney, 211 Ia. 986, 231 
N. W. 475; 

Interstate Power Co. of Neb. v. City of Ains- 
worth, 125 Neb. 419, 250 N. W. 649; 

Ahern v. Richardson County, 127 Neb. 659, 
256 N. W. 515; 

Hesse v. City of Watertown, 47 S. D. 325, 232 
N.. W. 53: 

Tierney v. Cohen, 268 N. Y. 464, 198 N. E. 225; 

Lassen Municipal Utility Dist. v. Hopper, 5 
Cale 2d) 1Syoad ac. (2d) 347: 

State v. McWilliams, 335 Mo. 816, 74 S. W. 
(2d) 363. 

In the case of Fairbanks, Morse & Co. v. City of 
Wagoner, above cited, the Circuit Court of Appeals 
for the Tenth Circuit, in an opinion by Phillips, Cir- 
cuit Judge, said: 

“We conclude that section 27 art. 10, of the 
Oklahoma Constitution, quoted in note 1 to 
our former opinion herein (81 Fed. (2d) 209, 
212) provides the exclusive method by which a 
city may finance the cost of an electric power 
plant, other than from current funds on hand 
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or presenily to be available from lawful tax 
levies already made from current earnings, or 
from the proceeds of a bond issue autiorized in 
accordance with section 26, art. 10, of the Okla- 
homa Constitution.” 

Section 27 of Article 10 of the Oklahoma Constitu- 
lion, quoted in Note 1 to the former opinion of the 
Court in the same case, in 81 Fed. (2d) 209, reads as 
follows: 

“Sec. 27. Any incorporated city or town in 
this State may, by a majority of the qualified 
property taxpaying voters of such city or town, 
voling at an election to be held for that purpose, 
be allowed to become indebted in a larger 
amount than that specified in section twenty- 
six, for the purpose of purchasing or construct- 
ing public utilities, or for repairing the same, 
to be owned exclusively by such city: * * *.” 

In the case of Kansas Power Company v. Fair- 
banks, Morse & Co., above cited, the court said: 

“It seems clear to this court that, since a spe- 
cific method of financing the establishment of 
a municipal light and power plant is prescribed 
by statute, and that statutory method gives no 
sanction to the proposed method of payment 
challenged in this action, the contract is illegal 
in its main features, and this court must so 
hold.” 

In the case of Whipps v. Town of Greybull, above 
cited, in which the appellee herein intervened, the 
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court in an extended and able opinion reviews the 
authorities and in the opinion said: 
“It seems clear to this court that, since a spe- 
cific method of financing the establishment of 
a municipal light and power plant is prescribed 
by statute, and that statutory method gives no 
sanction to the proposed method of payment 
challenged in this action, the contract is illegal 
in its main features, and this court must so 
hold.” 

In the brief for appellants the cases of Carr v. 
Fenstermacher, 119 Neb. 172, 228 N. W. 114, and 
Johnston v. City of Stuart, (Ia.), 226 N. W. 164, are 
ciled and if is said: (pp. 47 and 48 of Appellants’ 
Brief) that the case of Van Eaton v. Town of Sidney, 
211 Iowa 986, 231 N. W. 475, is “off-set” by the 
case of Johnston v. City of Stuart, 226 N. W. (la.) 
164, and that the case of Interstate Power Company 
vy. Ainsworth, 125 Neb. £19, 250 N. W. 649, is “off- 
set” by the case of Cily of Carr v. Fenstermacher, 
119 Neb. 172, 228 N. W. 114. We say that the earlier 
cases in Nebraska and Iowa cited by appellants were 
over-ruled by the later cases 1n those states. 

We will not undertake to review the cases cited 
in the brief for appellants. Several of these cases 
involve the question of such a contract creating the 
excessive indebtedness. Weare not contending that 
the contract in question would create any excessive 
indebtedness. From our reading and analysis of 
the cases cited by appellants, we believe that we are 
correct in the statement that the only cases in which 
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it was decided that the grant of power to a city to 
acquire a lighting plant on the credit of the city by 
borrowing money or issuing bonds is merely per- 
missive and does not prohibit the issuance of what 
are termed revenue bonds, are the cases from North 
Dakota, Nebraska, Minnesota and Iowa, and the 
cases from Iowa and Nebraska have been over-ruled 
by later decisions. 

In the case of Farmers State Bank v. City of Con- 
rad, 100 Mont. 415, 47 Pac. (2d) 853, the question 
considered was the power or authority of the City to 
enter into a contract with the State Water Conserva- 
tion Board for the procurement of a supply of water 
for the city. The proposed contract provided for 
the payment of $6,000 a year for the supply from 
revenue to be derived by the City from the operation 
of the water plant. The City had previously issued 
bonds for the purpose of procuring a water supply 
and the plaintiff, who was one of the bondholders, 
contended that the use of the revenues from the 
plant for the payment of the additional supplv 
would injure him asa bondholder. The court found 
against the plaintiff on this issue. It was further 
contended by the plaintiff that the contract would 
create an illegal indebtedness. The court decided 
that such a contract does not create a prohibited 
indebtedness for the reason that the cost of the addi- 
tional supply was to be paid for by revenue derived 
from the operation of the water system. No ques- 
tion was presented as to the authority of the city to 
make such a contract except that it would violate 
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the rights of the plaintiff as a bondholder and would 
create an unlawful indebtedness against the city. 
The court found that the amount to be paid each 
year was less than the cost then being paid by the 
city for pumping and pipe line repair, and in the 
opinion the court said: 

“Expenditure for one is as much operating 
cost as the other, and no injury done to any in- 
terested party. This being true, there is no 
merit in plaintiff's contention that using a part 
of the revenues realized from water sales under 
a plant established and maintained by virtue of 
the provisions of section 6 of Article XIII of 
the Constitution violates any of the provisions 
of that section.” 

Section 5039.63 of the Revised Codes of Montana 
of 1935 expressly authorizes a city to procure a water 
supply by devoting the revenues derived therefrom 
to the payment of the debt. 

It thus appears that the method adopted by the 
city for procuring the water supply was expressly 
authorized. 

If the Legislative Assembly of Montana had in- 
tended that a city can procure an electric plant by 
devoting the revenues therefrom to the payment 
therefor, it certainly would have so provided as it 
did with reference to a water supply. 


CHAPTER 115, LAWS OF 1937, AS AMENDED IN 1939. 
In the brief for appellants, on page 33, it is 
said that Chapter 115 of the Laws of Montana of 
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1937, as amended and exlended by Chapter 111 of 
the Laws of 1939, authorizes the construction of any 
“project” to be paid for solely out of the earnings 
of such project, and that by virtue of this statute 
the City has authority “to erect a municipal lighting 
plant without reference to the provisions of Section 
5039.63.” 
Section 1 of Chapter 115 provided as follows: 

“The economic depression prevailing through- 
out the United States and foreign countries has 
caused widespread unemployment, poverty, de- 
pendency and distress among people in the 
State of Montana, and to such extent that the 
public peace, order and tranquillity are serious- 
ly endangered, and the orderly processes of gov- 
ernment may be imperiled. Local, state and 
federal means for relief so far made available 
are hopelessly inadequate. The entire situation 
constitutes a grave emergency in the history of 
our State. This emergency is hereby recognized 
and declared to exist. 

In accordance with the fundamental princi- 
ples and purposes of the government of this 
nation and of this Slate, we hereby declare it 
to be the policy of this legislative assembly to 
meet the existing emergency by providing pub- 
lic work for unemployed and distressed people 
throughout the State and thereby ‘insure do- 
mestic tranquillity and promote the general wel- 
ieee, 

Section 10 of the Act provided that the act should 


“expire and stand repealed on December 31, 1939”’. 
By Chapter 111 of the Laws of Montana of 1939, 
approved March 3, 1939, the Act was amended by ex- 
tending the same to March 15, 1941. 

Both the original act and the amended act author- 
ized the “procuring of a supply of water for a 
municipality which shall own and control such 
water supply and devote the revenues derived there- 
from to the payment of the debt”. Nothing what- 
ever is said with reference to the procurement of an 
electric plant, but there is authority in the original 
act to contract for the construction of any project 
to be paid for solely from the earnings of said proj- 
ect, and without hability on the part of the govern- 
mental subdivision or agency contracting for the 
construction of same. 

It is a well understood rule of statutory construc- 
tion that where “one statute deals with a subject in 
general and comprehensive terms, and another deals 
with a part of the same subject in a more minute 
and definite way, the latter will prevail over the 
former to the extent of any necessary repugnancy 
between them” (Barth v. Ely, 85 Mont. 310, 322, 278 
Pac. 1002). This rule is declared by Section 10520 
of the Revised Codes of Montana of 1935, reading 
as follows: 

“The intention of the legislature or parties. 
In the construction of a statute the intention of 
the legislature, and in the construction of the 
instrument the intention of the parties, is to be 
pursued if possible: and when a general and 
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particular provision are inconsistent, the latter 
is paramount to the former. So a particular 
intent will control a general one that is incon- 
sistent with it.” 

Applying this rule to Chapter 115, as amended, 
and Section 5039.63 of the Revised Codes of Montana 
of 1935, said Chapter 115, as amended, has no refer- 
ence to an electric lighting plant and such a plant is 
not a “project” referred to. 

This construction is also supported by the fact 
that by Chapter 115, as amended, authority is ex- 
pressly conferred to procure “a supply of water for 
a municipality which shall own and control such 
water supply and devote the revenues derived there- 
from to the payment of the debt”. If it had been 
intended that a city could, in ke manner, procure 
a lighting plant, it certainly would have been so pro- 
vided. The rule expressio untus est exclusio alterius 
applies. 

As the whole purpose of Chapter 115, as amended, 
was to provide for the unemploved and distressed 
people throughout the state during what was de- 
clared the “existing emergency’, which the Legisla- 
tive Assembly determined would end on March 15, 
1941, it was clearly intended that any contract made 
should be performed before the emergency ended. 
As the contract has not been performed or anything 
done by either party to carry out the contract, the 
repeal of Chapter 115, as amended, assuming that 
the same authorized the making of such a contract, 
has abrogated the contract. 
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In 09 Corpus Juris; page Hlsosit is saidaiiat: 

“in the absence of a saving clause or other 
clear expression of intention, the repeal of a 
statule has the effect, except as to transactions 
past and closed, of blotting it out as completely 
as if it had never existed, and putting an end 
to all proceedings under it. However, the repeal 
of a statute will not operate to impair rights 
vested under it,” 

In the case of Pearsall v. Great Northern R. Co., 
161 U.S. 646, 673, 40 L. Ed. 838, 847, the court quotes 
approvingly the definition of vested rights by Mr. 
Justice Cooley in his work on Constitutional Limita- 
tions, as follows: 

“Tt is said by Mr. Justice Cooley that ‘rights 
are vested, in contra-distinction to being expect- 
ant or contingent. They are vested when the 
right to enjoyment, present or prospective, has 
become the property of some particular person 
or persons as a present interest. They are ex- 
pectant when they depend upon the continued 
existence of the present condition of things until 
the happening of some future event. They are 
contingent when they are only to come into 
existence on an event or condition which may 
not happen or be performed until some other 
event may prevent their vesting’.” 

As, by the contract in question, Fairbanks, Morse 
& Co. were not required to begin work until ten days 
after “‘litigation for the ousting of the Power Com- 
pany” should be “finally determined in favor of the 
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City”, no rights have vested by virtue of the contract. 
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The District Court decided: 

1. That the Court has jurisdiction. 

2. That appellee has a franchise. 

3. That, by virtue of said franchise, although not 
exclusive, appellee can maintain this action, and 
will be protected against illegal competition. 

4. That the method provided by the statute for 
acquiring an electric plant is exclusive and the City 
was without authority to enter into the contract in 
question. 

9. That the said contract is wanting in mutuality 
and, therefore, not enforcible. 

6. That Chapter 111 of the Laws of 1939 has no 
application and does not “supersede or modify in 
any respect the plain and specific mandatory provi- 
sions of Section 5039.63 R. C. M.” 

The judgment of the District Court should be 
affirmed. 
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